LETTER 


FROM A | 
LAWYER inte COUNTREY 


TO A 


Member of ZDariiament : 


INDEMNITY the Effe& of VACANCT, 


S I R, | 
Remember in one of your former Letters you were pleaſed-to defire me to 

ſend you the general Opinion of the Conntrey concerning the Vacancy of 

the Throne, and how they (eem'd to ſtand affetted upon it : And I then 

return'd you in Anſwer, That your Proceedings therein were very well ap- 
proved of; for it could not be imagined thar ſo many of the Nobility and Gen- 
iry wou!d have been lo ready to have hazarded their Lives and Fortunes as they 
did, without a jſt and reaſonable Cauſe ; nor that ſo many Gentlemen of Eſtate 
and Qualicy would have appeared in this Parhamenr, if they had not been en- 
tirely convinced of the fafery and innocency of their appearance ; neither the 
People of Eng/and who choſe them, nor the Perſons elected, could be imagined 
roadmit themſelves gailty of High-Treaſon, the greateſt Crime of the Law: 
and if chere had not been a Vacancy of the Throne, by the late King's Abdica- 
tion of the Government, no lels a Crime than HKigh-Treaſon could have been 
impured to them. Bur fince that Point hath been fo ſolemnly determined, the 
Nation is entirely fatisfied, thar the Parliament have thereby ſet forth a Declara- 
tion of Indeinnity to Themſelves and all Others; and therefore it was that by the 
univerſal Conſent of all People, Their Majeſties King WILLIAM and Queen 
MARY were proclaimed in-all places with fo much joy and farisfaction : 
There was .fomeching in chat Vote, that pleaſed all manner of perfons, as ſoon 
as they had a right Notion of it 3 they looke upon the Nation as newly Baptized 
from all its Sins and Corruptions, and that every Man was to begin the courſe of 
his Life upon a new Baſiz and Foundation ; 'when'they ſaw no publick accuſation 
was like to happen, every Man began to condemn himmſelt ; ſorwe their Ambition, 
Vanity and Prile that calt a Miſt before their Eyes; others their miſtaken in- 
tereſt and fears ; ſome began to review the Principles of Loyalty and Govern- 
ment Which, they had imvihed from their Infancy, under the Dodtine of Paſſive- 
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Obedience ; others condemned their unfortunate compliance of doing evil, that 
good might come of it: but all looked back with: Safety, as well as reſolution of 
Amendment, upon their paſt Errors. Thoſe who never ſaw any Changes of 
Government, and had little experience in ſuch Afﬀeairs, thought themſelves ſuf- 
ficiently provided with a Stock of bought Wit, to make them good Subjects 
for the Pnblick, as well as cautious and prudent as to themſelves. Thus 
whilſt every Body reflefted upon their own Miſcarriages, they could not bur 
ſee that a few Evil Miniſters at Helm had been the cauſe of all this Miſery, 
both to Themſelves in particular, as well as the Nation in general ; and there- 
fore ſome extraordinary Act of Atrainder againſt thoſe Evil Councellors, was 
all that was expetted, or can be approved of by the generality of the People 
of England : And the rather, becauſe it is ſo publickly known with what Zeal 
His Majeſty hath recommended a moſt General and Expreſs A# of Ovlivion 
for all his Subjefts, with Exceptions only of ſuch Evil Councellors as” you in 
your great Prudence and Mercy ſhould chink fir. Matters being in this poſture 
with us in the Countrey, and ſuch being the common expectations of all Men, 
I muſt conſeſs I found that general Vote againſt thoſe that omitted to rake 
the Oaths, did not only affeft the Perſons concerned, who , I'll afſure you, 
are very numerous, and have many Friends and Relations that pity their 
Caſe : but I perceived all ſorts of People concerned at it; for they looked up- 
on itasa leading Card to their own Miſcarriages, tho of another nature: All 
thoſe that were cancerned ſo much as in Addreſſes and Abhorrences in the Reign 
of King Charles the Second, who are a great. part of the Church of England ; 
and all thoſe that ſigned Addreſſes, or other Papers for taking away the Teſ# 
and Penal Laws, who are a great part of the D:ſſenters, (not to mention a mnl- 
titude of greater Offenders, who cannot expect to fare better ) are terribly 
afraid of theſe Proceedings; and where there is Fear, there you will always 
find Hatred and. Awverſion, b0 that I may ſafely ſay, That the Conſequences 
of theſe things are dangerous at ſuch a critical junfture of time; and tho 
the evil effects thereof may not be fo viſible to the World, yet I fear this 
Nation may too ſoon be ſenſible of them. Therefore it is that I have thougbe 
fit to put you+in mind of that Abdication and Vacancy, which being voted 
by you as a matter neceſſary both for your own particular Indemnity, as 
well as the general Intereſt of the Nation, the Benefic thereof cannot with- 
out ſome Inequality (not to fay more) be denied to the more general Miſ- 
carriages and Offences of the Nation. Burt there are ſome zealous Men in the 
World, who being lately freed from ſevere Uſage themſelves, are not con- 
tented with Revenge againſt their particular Adverſaries, unleſs they can in- 
volve all Mankind { Friends as well as Foes) in Troubles and Affliftions. And 
from ſuch Men as theſe, who are neither willing to admit of this, nor any 
other A of Indemnity, I meet with ſeveral Obje@ions, which | thought fic 
to give a ſudden Anſwer to, for your private fatisfaftion ; and that with afl 
the ſubmiſſion and deference imaginable to the V Viſdom of our Superiours at this 
time aſſembled in Parliament. 


Object. I. That nothing x more common in our Law-books, than to find Offences 
committed in one Kings Reign, to be called in queſtion and puniſhed in the Reign 
of has Succeſſors ; and that Their preſent Majeſties (whom God long preſerve) 
being Crowned King and Jueen of England, &c. there « the ſame reaſon in the, 
as in all other Caſes. 

Reſp. There are indeed many Caſes and Inſtances of that kind ; but the rea- 
ſon why there may be a RetroſpeCtt in ſuch Caſes, is a clear Illuſtration why 
there may not be in this. There is as much difference between the two Caſes, 
as there is between a Deſcent, and Purchaſe at Common-Law: The Heir by 
Deſcent may diſtrain upon the Tenant for Rent, partly incurred in the Life of 
the Anceſtor ; but a perſon that comes in by Purchaſe, cannot. The Law caſts a 
Freehold upon the Heir by Defcent, before entry; upon a Purchaſer it doth nor. 


Butin the Caſe of the Crown, there ſeems a much greater difference ; for in 
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the Caſe of a Deſcent to the Crown, the ſame Politick Capacity remains in ef, 


| tho in another perſon ; and therefore it is ſaid in ſuch a Caſe, Thar the King 


never dies, but he is ſaid only dimitrere Coronam upon the next Heir; for in ſuch 
a Caſe the Law allows of no Interval, or Inter-Regnum, but the Regal Power is 
immediately devolved npon the next Heir by conſtruſtion of Law. And fince 
the Politick Capacity remains without interruption, and the Execution (or 
puniſhing Power) of che Law is lodged in the King, by reaſon of the Politick 
Capacity 3 and fince all Offences are commitred contra Coronam & Dignitatems 
ſuam, againſt the King by reaſon of his Politick Capacity, and not by reaſon 
of his Natural; that is, againſt him quatenzs Rex , and not quatenus Homo: 
where the Regal Power continues wichout interruption, and therein the Execu- 
tive Power of che Law ; there Offences againſt that Power do continue alſo, and 
may be puniſhed. 

Bur in this preſent Caſe, where there is a total Vacancy of the Throne by the 
late King's Abdication of the Government, both the Natural and Politick Ca- 
pacity, and therein the entire Subject of the executive (or puniſhing ) Power 
of the Law, is in Judgment and Conſtruftion of Law totally merged and ex- 
tint by leſſer and Devolucion of the Government upon the People; and where 
thereis a toral failure both of the Politick Capacity, and of the Executive (or pu- 
niſhing) Power, there muit, by conſequence, be an Indemnity to all Offenders. 

Where there is a total Vacancy of the Throne, or Regal Power, there muſt be 
a Vacancy of Offences againit thac Power. 

And the late-King Fames could not Abdicate the Government, but he muſt 
alſo Abdicate that which was inſeparably annexed to it, wiz,. the Executive Power 


of the Law, unleſs you will ſupport as great a Miracle as Tranſubſtantiation, by 
preſerving an Accident, or abſtrafted Power, without irs Subject. 


ObjeCt. Il. There are ſome Offences which are not only againſt the King, but be- 
ing againſt the Fundamental Conſtitution of the Government, are Offences againſt 
the Veople alſo, and thoſe Offences may remain, notwithſtanding an Abdication 
of th: Regal and Puniſhing Power. 

Reſp. What theſe Offences againſt the People are, we do not find determined 
in our Books of the Law; bur chis I have often read, That the King may par- 
don all Offences whatſoever: And where the King may Abdicate the Govern- 
ment from his Heirs, tho he conld not diſpoſe of it from them, 4 fortiort, 
he may Abdicate the puniſhmenc of all Oftences, where he had a right to par- 
don them. 

Bur ſecondly, Let the Offences be of what nature they will, if they muſt be pu- 


niſhed at chis day, the Indictment muſt run in this manner, for inſtance, in the 
Caſe of Treaſon, 


Luod A.B. nuper de L. gen' ut falſus produtor* contra Illuſtriſimum & Chriſtia- 
niſſimum Principem Jacobum ſecundum nuper Angl' © c. Regem, ad tunc ſupremum & 
naturalem Domimum ſuum, timorem Dei non habens, nec debitam legianciam ſuam pon- 
derans, ſed inſtigatione Diabolica ſeduttus cordialem dileftionem & weram & debi- 
tam obedientiam quam werus & fidelis ſubditns dit” nuper Regis erga ipſum Regem 
gereret & de jure geſſiſſe tenebatur,penitus ſubſtrahere delere & extinguere imtendeus (tali 


. die anno © loco) falſe malitioſe & proditorie conſpiravit imaginatus fuit circumivit & 


compaſſroit diftum nuper Regem nterficere, & ad mortem &@ finalem deſtrutionem 
adducere, and 1o forth. And then concludes, Contra legiantie [ue debitum ac contre 
pacem dif} nuper Regis Coronam & Dignitatem ſuam, 


The like form, mutarzs mutands, is to be obſerved in all leſſer Offences. Now, 
if no ſuch Offence can be puniſhed but by Inditment in this form, for com- 
mircing ſuch a Fact againſt che Peace of the late King James, bis Crown and Dig- 


nity, fince his Crown and Dignity is totally vacated and extint, how can any 
Offences remain f 


Obje&, II, 
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ObjeCt. IM. That by a late AF of Parliament for reviving of Attions and Proceſſes; 
and for ſupplying other Defedts relating to Proceedings at Law, it's provided, Thats 
in Inditments, Information, or Attions, wherein Concluſions ao to be [ contra 
pacem Domini Regis] to conclude | contra pacem Regni, ] and the Inditt- 
ments ſhall be good, tho the words | Domini Regis Coronam &-Dignitatem 
ſaas] be omnted. 

Reſp. "That this Statute extends only to Offences committed between the 
11th of December, Anno 1588. and before the 13th day of February fol- 
Fowing, and not to any Offences committed before the late King's departure, 
nor after the proclaiming of "Their preſent Majeſties: So that this Statute can be 
noTeal Obje&ion, but on the contrary may rather ſeem to enforce the prece- 
dent Argument. Nay, here ſeems an Authority of this preſent Parliamenc in 
this Point; for they agree, and have thereby determined, "That after the Abdi- 
cation of the Government, all Indictments contra pacem Domini Regis, Coronags 
2 Dipnitatem ſuas, are void : But at this day no Ottences committed before 
the late King's departure can be puniſhed, but by ſuch an Indjament or-Infor- 
mation ; therefore they cannot be puniſhed at all. 7 


' ObjeRt. IV. That this Opinion zs of the firſt Impreſſion , and only ' promoted by 
ſome Guilty Lawyer, one of the Ringleaders of all our late Miſeries ; and that 
it wou'd be inconvenient that thoſe Euil Councellors, who by their Advice bad 
almoſt [acrific'd the Nation to Popery and Slavery, ſhould reap the benefi: of ſuch 
an Indemnity. 

Reſp Irs not defired that they ſhould ; but ſuch as the Parliament in their 
preat Wiſdom ſhall think fit, are by all People freely ſubmitted to a Bill of Ar- 
rainder. The Repreſentatives of tke Nation may, it they pleaſe, ſupply the 
defett of a Jury; and, after hearing the Parties in their own Defence, in- 
fAf& what Puniſhment ſeems juſt and equitable in their great Judgments upon 
*particular perſons. 

"- This is a Lawyer, yon well know, intends nothing but the publick Good, and 

humbly conceives this Opinion is as ancient as the other upon which it's gronnd- 

ed: but having for ſome years withdrawn himſelf from Practice, humbly begs a 

favourable Conſtruction of ſuch an haſty Letter. 

As to all rhoſe worthy Members of your acquaintance, that negleCt their 
'Own Concerns” for the publick Service of the Nation, you may aflure them, 
Thar nothing is ſo much wanting amongſt us in the Countrey, as an Expre(s 
A@ of Indemnity, which the People do humbly hope chat Their Majeſties in 
their great Goodneſs and Clemency will not permit to be any longer delayed, 
"eſpecially ſince your own Proceedings give them ſuch a Title to it. When that 
is paſt, you will find Eng/and will be united, the Throne eſtabliſhed, and no hopes 
left for France ; 

| Et praſlat CAUTELA quam MEDELA, 
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